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PRELIMINARY DECISION
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THE APPLICATION
On 5 January 2021, CVS, Luna Rossa and COR36 filed an application (the
"Applicant", respectively the "Application").
At point 1 of the Application, the Applicant submitted the following “Executive
summary”:
"1. This Application is filed to request the Arbitration Panel of the 36th America's Cup
(the "Panel") to:
a. direct the Rules Committee to apply Article 31 of the Protocol and the COR/D
Notices Nos. 16 and 19 section relating to the yacht branding, published on 30 June
2019 and 25 July 2019 respectively (“Event Branding Requirements”) and/or
amend AC75 Class Rule 30.1 by incorporating the “Event Branding Requirements”
specified under AC75 Class Rule 34.1; and
b. declare that implementation by any competitor of AC75 Class Rule Interpretation
066 in such a way as to preclude strict adherence to the specified Event Branding
Requirements shall not:
i.

excuse any Competitor’s
Requirements; nor

non-compliance

with

its

Event

Branding

ii.

provide any justification under AC75 Class Rule 33.1 (b) for the Rules
Committee not to amend Rule 30.1 as required."

At points 29-30 of the Application, the Applicant makes the following “REQUEST
FOR RELIEF and INTERIM MEASURES”:
"29. In light of the above, the Applicant seeks declarations and / or an order that:
a.

directs the Rules Committee to apply the Event Branding Requirements and
specifically COR/D Notice 16 as per article 34 of the AC 75 Class Rules
and/or amend AC75 Class Rule 30.1 by incorporating the Event Branding
Requirement (being COR/D Notices No 16, published on 30 June 2019 under
AC75 Class Rule 34.1); and

b.

declares that implementation by any competitor of AC75 Class Rule
Interpretation 066 in such a way as to preclude strict adherence to the
specified Event branding requirements shall not:
i.

provide any justification under AC75 Class Rule 33.1 (b) for the Rules
Committee not to amend Rule 30.1 as required; nor

ii.

excuse any Competitor’s non-compliance with its Event branding
obligations.

30. Having regard to the limited time available before the start of the Prada Cup, the
Panel is asked:
a.

for an expedited decision on or before 13 January 2021 - (noting that the first
race day of the Prada Cup is 15 Jan) - pursuant to paragraph 5.10 of the
Rules of Procedure; alternatively,

b.

for immediate provisional or interim relief in respect of the relief sought in
paragraphs 29.b above, pursuant to paragraph 13.1 of the Rules of
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Procedure; and to order Competitors not to use any sails that do not comply
with the Event Branding Requirements until this case is finally decided; and
c.

to issue a summary of its decision as a matter of priority with reasons to follow
pursuant to paragraph 15.2 of the Rules of Procedure."

RULES COMMITTEE’S INITIAL RESPONSE TO ACAP CASE 17 APPLICATION
On 7 January 2021, in accordance with the Panel’s Directions 01 dated 5 January
2021, the Rules Committee submitted an “Initial response”, which includes the
following:

[…]

RESPONSES TO THE APPLICATION
On 8 and 9 January 2021, in accordance with the Panel’s Directions 01, Ineos
Team UK, NYYC-American Magic and the Defender submitted Responses to the
Application.
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In its Response Ineos Team UK “urge[d] the Panel to reject the Application” and in
substance submitted as follows:

In its Response NYYC-American Magic “request[ed] to the Arbitration Panel to
dismiss the application by the Challenger of Record with imposition of the full costs
of these proceedings upon the Challenger of Record”. NYYC-American Magic in
particular submitted the following:

[…]
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[…]

[…]
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[…]

In its Response ETNZ submitted that:
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COR’S REPLY TO THE RESPONSES
On 10 January 2021, the Applicant submitted a Reply to the Responses in which it
in substance submitted as follows:
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ACAP JURISDICTION
The Arbitration Panel has jurisdiction over this matter pursuant to art. 53.4(a) of the
Protocol and, accordingly, the ACAP Rules of procedure (version as at 11
February 2019) (the “RoP”) apply to these proceedings.
Words used in this Decision have the meaning as defined in the RoP.
PRELIMINARY DECISION
The Applicant has asked the Panel “for immediate or interim relief in respect of the
relief sought in paragraph 29.b [of the Application], pursuant to paragraph 13.1 of
the Rules of Procedure”. The Panel does not consider that the conditions to grant
an interim relief as foreseen in Art. 13.4 of the RoP are met. In particular, based on
its careful analysis of the case and of all submissions and documents filed, the
Panel does not consider that, prima facie, “the Applicant is likely to succeed on the
merits”. As a result, the Panel declines to grant the Applicant’s request for interim
relief.
The Panel is however mindful of the urgency and importance of the matter as well
as of the legitimate interests of the Title Sponsor. As proposed by the Rules
Committee, COR and ETNZ, the Panel invites the Competitors to endeavour to
agree on a practical solution to the present dispute. To that effect, the Panel grants
the Competitors until 6pm (New Zealand time) on 13 January 2021 to find an
agreed solution, working together with the Rules Committee. Should no agreed
solution be found by that time limit, the Panel will issue a final decision.
This preliminary decision shall remain confidential until an agreement is found and
the terms of any such agreement conveyed to the Panel by the Applicant, or a final
decision is issued by the Panel.
COSTS
A decision on costs will be taken by the Panel in due time.

David Tillett, Graham McKenzie, Henry Peter
36th America’s Cup Arbitration Panel
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